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United Smtes Deparrmenr of the Inrerior
OFFTCE OF SUREACE MTNING

RECI-AMATION AND ENFORCEMENT
SUITE 3TO .

625 STLVER AVENUE, S.W.
ALBUQUERqUE, NEW MEXICO 87102

December 17, 1991

Dr. Di.aure R. Hielson, Director
Division tif OiI. Gas -a.nd l{inlng
Departruent of Naturai Resources
3 Triail Genter, Suite 350'
355 -I{est Norrh Tenple-SaIt t ake City, IIf S4180-1203

The Offi.ce of Surface l{ining Recl'amation and Enforce,ment
the documentation developed to supportr the revision thacto this office on Hay 30, 1991. A sice wtsir i.nwolwing
support center (I{sc) rras cond,ucted on seprember 6, rggi.
is fonrarded for yor.r.r information

.Re: ten;Day r-etter- (TDL) 91-02-370-o0r.and ren-Day. Norice (TDH)
89 -02-370-003 , Trail Carryon

Dear Dr. Nielson

Ttre TDL was iisued on Februa.ry 2o. iggf . for fai.Iure to uake a wrirtsen
dernousfration- shocitrg 'thai highwalls r,rere-eliu.inated to. the -extent
technicalty practi.cti io accoidance wit-h' ucah Rule 614-3'0i:SSi:iiO.

.Di.ri=io.r'

concrece

D;VlStCi.t oF
otl GAS e ffit{ii{G

tn Repty Rcfcr To:

(OSH) revi.etred
was submicted

the {,lestern
The t{SC fePorc

The I.ISC rePoru ldencifies reclamation issues rha.c should be addressed by
- DOGH prior to final reclama.tion of the site - However,. cons iscent wirh
che agreements reached at the November V, 1991, meetring between OSM and
DOGI{ regarding accepcance of highwalls qrhere Phase I release has
occurred and che discussion relative tro applicabi.licy of .RuIe 614-553-
500. AFO is finalizing the March L2, 199t, appropriate response ro rhe
TDL and finds the State response Eo Part 2 of che TDN co be appropriace.



t
Dr- Diarrne Nietr_son

If you have any questions regarding
Scephen Rarhbun ar (50S) 766-t4ee.-

trhese matrters,

Sincerely,

please contact

......n-
Directror

Id Office
Enclosure

t

rc [1.- Ha
Albuquerqu
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-sufficicnt linte to consi*Jsr atrd colnmenl
on them- FDA agrees irr poort with tho
request and is extending both comment
periods for 30 days. Accordingly. the
comment periods for these final rules
ars extended to October 15. 1993.
However. tha medical device tr.acking
linal rule becamti effcctive on August
Ug, 1993. and this extension of the
comment pe.id does not aflba the
obligation of manufacturers to have
tracking systems in place-

Interested prirsons may oo or before
October f5, 1993. submit to the Dockets
Management Branch (address abovel
written comments regarding these final
rules- Two copies of any comments are
to be submitted, exept thst individuals
may sribmit one copy. C.ornments are to
be identified with ths docket nurirber
found in brackets in the heading of this
docrrment. Receiwd commentslnay be
seen in theollice abovo between I a-m-
and + p.nL. Monday thmugh Friday.

IhtG* Scgtcrnbcr t{. l9tl3.
Mlchecl R-lrylor.
De p uly Comnissiow lor Po I icy.
IFR Doc. {tFZeBts Filed 9-r{-43: t:83 pml
srl,rrc €o€a$o4{+

PEHSTOI{ EET.IEFIT GUA RAT{TY
coRFoR"f,TKtt{

?l CfR Pa{ts 260S and 2617

Rules forAdmtnfstraUve RiUerr of
Agency Dectsl,ons; Standad
Terrntnadoos of Slngl+emdoyer

T*q Conecdon -
AceilC?: Peosioa Benefil Guaranty

. Corporation
AGfiorft Infedm iule: correctiorl

iurnfidv: Ttis doqursnt mrre&s tie
furterim 1ule publishod Tuecday. Augirst
Z/L lggg (Se FR4,tZlgl. whichamended
thg PBGCs rcgulations ggveq[rg
administratiw review of agency
decicione and r*andafut terainitions of
siagl€-omployui plansto pdnde for
tuodification of 'csrtain of the deadtines
ln those regulations inth6 eveat old
uuior.diioa;rJhie rclion is uoedod to
mmct i*irtdtr ertoffi. '. -

ctrEcnv€D{rE: August 2{. li}fr}.'
F(N H.|frII€R FIFORilATK}I{ COI{TACf,: -

I{amtd f. Ashner, AstismntGenpral
Gorrnsel'd,r Rstrae R. Hubbartl Spedat
CprraseL OfEce bf ths Cnneral€duniel
(Code 22lXl0l, Poniiori BdnefitGuanarity
Corponatiou" ?02O KStr'g€t hlt/y.,'
lYashigrgfon" DC 20o06.,2OH28,{85{t
{2o2;l7-Is-r958 forTf-T anil TDDI.
ffiese are not tolFfree nurnbers.l
ST,PPIEfi€HTARY fl{FC}RITATIOI{: The . -
interim rule that is the subioct of these

6. Ou Fag6 {,{?4O,In the thirrt .

column 
-in} 

z6u.zs{0(+l(il. ln{he siith
lirie, irfter *admlnistrator* insert *..gf.

. the office of the s.eivi€ prorrider,benk
insurance aompany, or other persotr'

- maintiihing the lnformetion nocessiry

LBacfu iuiini""'qirUtahPE%iEm*
Oq'Iahusry zi. iggi.ths Se@g-ry of '

ths Intedor coufitiondUy approvd the
Uta[ pmgFan for the.regtilation-of coal 

'-

exploration and.coal minlng arid
reclamation operations on'noir-Federal -

correctioas amcnded parts 26t]6 and to conrplote the distribution of plan
26r7 of tlre I'BCC.s regulations, Rulos asssts.".
for Administrative Review of Agency Msrtiq Slete.
Dcrisions and Standard Terrninatioas of Eracutftt Ditwioe.Pensioo genefir6uarunry
$ingle-Employer Plans. to provide Corporulioa.

' disaster viclims with relief from eriain tFR Doc- 93-zzso6 Filcd 9-16-93: B:45 sml

-j

! :" '

deadlines imposed by these regulations. mr.rno ooo€ rr0€4r-{
--.+-'' 

. 
-.aAs published. the pmposed rule 

- \
conlains certain errors which aro in I
need of correcrion- Accordingly. the I oEpeHTMEt{TOFTHE IHTERIOft

pubticaiion on August 2{' 19b3 of th€. officc of ssrface frlinlng Rec{amat{oninterim rula which was the subiea of anU intorper,rent
FR Doc. 93-206{X}. is corrected as
follows: 3{l CFR Partg44

1. Oa page 4{738, in the third
column. in"the ninoteenth line of ths Utah perrnanent Regtiktory prograrn

f*"4-e"*gsaph. after "no{ice* ineert- rc51t4y: Office of Surfae Mining
", or with resped to whom the oflice of fieclamation end Enformment (dSMl,
the service pmvider, bank insuranm lnterior.
qgqPs_ny, orother p€nson mailtaining ACTtofl: Finsl rule;.aFproval of pmposed
the information necessary to lile ths amendmdnt.
request for reconsideration orappecl is
iniuctran€fea... Stfifft RT:OsMisennouncingits

2, on page.[11739, in the eecond decision to eppmve' wtth ertain
columrU in ths 1irst line. aft,er.tpo4-^-s exceptions end tdditional requirements.

insert ". or the ofiice of the *r*io'* a pmpoaed amondment to the utah

Flovidm.bank.iasu-talego*p*rj j..[#LTiffJf;3&ffi?,[ru.En
other p€rson maintaining the neoessrqr il"-ft."t l*a ne4acratio"Crf bf tgzzrq:onds':'. (sucnq. rh" pm'p"t-am""drnent .

3. On page {{?3t},-in the semnd . oonsistr primerily ofchanges to
@[umn. in the sixteenth lino of the pmvisions of the Utah piugram'
fourth futl paragmph, after "relieving- pertaining to bcckfilling aad-grading
insert"assrieved personsof'. ffifffi:F"Timffffi"
S2606.,t tCorrecteal r*i-"Jffit Is p.ilnari. t"i.,i*aud to.

4. On page 44Io,iB tlis tin* mlurrrn- F:$fy qfe {Ita[teeulations tg1sre
in $moe.d&l(rl. in tL" nnn n"qriil lglylUtetbntion under'the Utah
"rrEn" instrt o, ror with respect t<i r#m :f*:rTt"-:F#tgl.:.Y
the olliceof the sewica p'6'*ae"t* illlftilli;ttiifi"ffif#:ff ,

iasuranoeffTpany.orother ry _ *uure*.t;Hffiil:;dfr't#"opemtedpi:,t i1qt"E tt'e tqfofmation necessaqr ffid;il;il4;;lbffi;ffi* efrectrvetofilerhe rcqrrest for reconsidbratioo or d"i";l5M&;;'*; f-rtenr
' appeel iswtthina dbsiguated disaster cr**li,oAT* september rz. rg{}3. 

'

*rea"'. to*Ertr*ffFonflArrx{ oorr*cr:
S261ru5 [corrtAeq1 .Robert fI.'Hagen.birector*Atbuqugnque

s. on rage !!+ro,iu rhE secoud.' *j1*S"q;flTH,*H#rT#*t
columru tu gz6tzJs(at (zl (il. 

-F_!he -: i{.nq"e;-hmr.: 
"iii;tzgo; 

,
q{F lil* 

"ftq'adminrstratosr 
ttrsert *. Alb,iq;Eil-iiM'8iton, teftphone

gr qe pffim of'the senrice provider. ; (Efflidf*e$.
ba$h tnsunnce ahsr iuppt ga$*tnr rrroairanon:.
.p€rcormahtaininsthoinformatim. ;"G;ililft_- ..necesrarJr to issue- the notioes of eql - It &rbfttsstoo or teopmd .qoJffi*;i :
beeeEts requirodbif-zouJp orto fiJe . frTffirF-.odtu€s.
th.e tilandald tsrurinition notice pqulrcd iv. s,rd"r]'""4-p-fr*u""qf camd€ats.
bythis sectiofl.-,. V.DirccioC;Ilecision-

s26t?J8 rcorrsaeq Hrffi . 
t.
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_-_Fj::ct3! Rcgistcr-/ vol _5j:_f._1'g / ltiday. Scprcr:_bcr, 17,lggX t Rules and Regr

I and ncn-lndian lards. C,cncrel dco:onstiations by t|..e operator of 2- urch Ad !n. R_ 64s_?Or_rsi.fradgound inromrarioo on rhc urah :gl rjt "19_"gf"-,'':-u,iJlir,nin. 
n iiiiiit'ifiliiiiirt n-idil^apmpgam' induding the s€ctelarv's ets-go-r-ssl.s ro] s20, and 521. portal pod Emfunkments t coted oEl:ndi$8s. rho disposition of ccrn-raenrs-, uo"tr,ning ind l;JinJ oil."rio*ry ir,1i ciLr"rrj"*'-lnd rn expLarution of the condiricns of . mined anis eni U1u5'a6fo:- o .,.

;'$5'itr*-tp",",ei Hk"" liL-,'*';nH. H'ft 8 il;ilif 'r n'Hi'?T.iff*'3 3;lllig;,t*'
taken su@uentio appro.,aiof the ';:r;:-:^.:::., 

- ririning and reclamarion aclit.ities" fro;
ur.h *08'*-''@did.';i :il cii $?:y,"Hi,fffi#H$lisly :l*":,y*:ttm,ii#mr_s;e{{.15' s{21-16; snd eit430. r.eo"r negi"ro Gi piiiizrt'. aoa.'in. il;i;j;;ffid einbankrnenrs ontL Sobnissior of hoposcd Atrcodmenr :* 

=ff:::tSyFned,andexrended 
ii1;;;;;-r"F i}[ng as trt rre

- Bylaner dated April 30, rggz ure Purltc comm€nt Penod atd.. marerial used and rbier"6ai.f^.nt
hd;il&Gril-..6J-llilriijzsst. Pi:lgf_"?fftiftv rora ptblic design compry wirFutahAdmin- R
Utah submlttod lo OSM a propcsed neqtrnt on rno ad€quacy ol tbe -. o*s-gor-sdt-thmuph 7oo (Utah's

;[#ffi:$,*x5i."ffiT;; ilffi-lifrE&:iffJl.."'iij,'lJ:*' ptF,n*gs"**J:i{*3:;,fl ,,',
irzs.'.od lh" F"d;ir.gi t r:on"ii "n 

rccord l{o- Ur-607). The comment inareriri is ttiouea a;d;13|;'-tui;'- "'-crRtt$wird;F-J;t.---* pedodclosed Deceniber 2{. resz. ;;6iiJ;;;.ih!amaoiui"
Elfdig:t UqF 3ubnitled lhd IIL DirccloCi Frndiogs propoccd dclotion is tiat rhis rule

ffi.ffi1f,"mH..e,i, *ffiffig+Uqi6*:l fftjf,Lru'*,1lfffiffih,*
&rh la ecooodale with 30 CFR
A2.f ZtcJ (ednlnHrrtivu r:od No. 30 cr-R fflzls rnd 732.17. lbs Dircdor cobrntmcrrts loteii on thi dou,nstope
Ur-e@. rrrr prwtims of dp Urah 9*$l}qth.r=ptions_end ' ." tong - tii.,lddth rJrh

ffiHh,*h',S,H,ffi," ffimHfl:'.t*ff"00, ffix-gF*d'#H*"
Gn h-4d"ritr--&l-6{5-roo-2oo. 'Uteh orAP.il3o. 1s92, urd rs revisca ineretiat ls mtvca-rna phft-il;- "'-&fidttal of 'tighwdH' t tah Admin. by it on Seprember 30. lSlA is not controUea nanncr- 

'
A. qll:30r{53.55arm iDd t3O, inoasBtcnt rirlrh SMCRA and rhe llerc i: no o|n€nt Fedcnl
!:gqltlnqud srldtre urrb .tdituL R Fcderal reguhtions. @uarerplrt pmvtston ro rhk srrtelffi t-^Ioa",'t'aati'Revi'ionstontoh's ffiru*nnm1".m**r4aganc*--ri"ilii'ir*i ryy* FRzrs6t;6arloo.tc{bc.oqrune23.
6/ui{0Hq35ro. 5,F. rnd szi. - -Utrh-s proped rcvbions to rhe rgs3. thrFc&rei ia.rt"rtos iia - -'

str3ffi.ffisiH*.. w3Htrffi3ffi"*.,* tfr?il"i9ffi".*1ffi#i*
6q1g)podrd. d&hal coatour .d @od6r ofgir*€ditodar. .lece 

"6iidl-r.r-* a crnrta{I;L aod odificauon-chang€s. azA-f4aftzl wasarbarumlfr dniht fo
.- p$f gqi+lr ircioe in rhefune . i.c.cqoaiigrae'"l p-rt"td+ if p-poiiGrn aa-rl. Besr-sorcslereo.ra:rd.BSffqlszrn--rari. anyad<.aro6cedufrmatJ*-- i"tE"d"+idrrtG;ffidif,;-
ffii*ffiffil#.#e' d^d;";*;;F"c-'-. **mggg
*srcJGf-ta*trt,r --rt ff. - ,*ffitffi*"rt (!o cr* - dorodope. es loogesrre urrctret u*drtr-fitt ftoDobthmnenrperiod . rlcroa.ttd&liii"i:.e-tfid; ;a'".bfi*;r"dg'6-ptred;ih-ilccdtulyaisfj -Arir'rtn-iiE$ -
- 

Dudlgftr-_rrylryof rle aneodncnr. ur$ 
^dd!" 

R.6{i{n{T.-1g(P$ tfiGb;Gfio * 817.tso lhmuehOs0tkbatlfsdcocrmsregaldineurrh .' 8lcltltffi3llrl.tr
ffi Udifii.;cE-fi;{&::::*g,:g!. srzrso.lldrberrd€r|.1*rsndda
nqr&ncatr rrd thc d"6a-#ffi ircrq6Fllqi,-ll:*'ra't{sun ed ahcd ta a oatolted nannct
&cr*&:dhtsbnnuq*u,ru^jflrff lgi#i-efrA;ffi|::j-:- "FdtcraocFR'cae'{rxzl'vrs- 

-

ars.{rcltg5to. sz'. -a szlTr* .tttt!.dturc ' 'xEEFElErt gouufurredrs prt of th.'ieturDcrlffi'ffim#fl'ffiffi'rm*. sffqgHShnlnr{ti@crir&ie:ld ec:gritdd.pd@ontqi#_ psoi,rdfbil;UbiiAffi.i6,nffis;ira " = ur.r-l'@o.Ei-i6*seoszrna^.csr ._r.a4"rlo*.*ffi51"ffir.na'oii
ffi -- ffimltlld(4tt/roc. 3tfi9g!*-r!f,roritreryhmz. - :

ulh Crt '..{';.r*btr.tilcc;#f' ui* aanu i-etilror-ssces+clcqiioq 115':-*fF[v'ard'i! '
:sfrFrTFfriltlf'liltffi . -I;;Efri;l;;fE;CJtr: -ffiffiffiYo.*
Itfugt{o. Uf+2e1. ' --. - 

sz&tad..rdit tr D(dtbtrcdrtre _ffiffiffi#ffiffi:l"r lacrtsd lEodE€ot trdtninigrafive Dirsac.fiads.tttl thesc impar€d Utah of aotess-aria]alt.r,cas into permit' tEd c.Itr-788} IJtah pmpoced to _ 1gt+u.Ls ue nqtinoriiirieotwitt 
"r*" ti"i r*-.p,;n ould 

"irrt'e 
plicea

Eviso usL i{d'ir. R ol*aoi-ssr.rro sricRl and rhc pedeJ *drt"tloii ;"1fr-;;;t;'F. 8nd ni,ad rtts'co.uld

ffiffiiffi,tf;T**"t'*u AeDiracrorapnrovesrh;;;p* l*E"fr5'ffi'ffiig



to the rniae area. OSM addod tho
language at former 30 Cftt Bz6-12{uX2}
to clarify that 30 CFR 826-12tal{rl
(originally proposed as 30 CFR
s26-12{a}ldid not prohibit the
constnrstio:r of aqpess and haul roads
(44 FR 143C2, 1529t)-15391. March 13.
rs7sl.

oo't"{ay z,{t..19s3 {48 FR 23356}, osM
promulgated a Frnal rule that. among
other things, moved the pmlribitions of
formerSo CFR s26.12{al(11to 30 CFR
816.107(bl for surface mining activities
and to to CFR Brz.lo7[bl ior
undergmrrnd mining activities. Ln the
same rulemaking action, QSM deleted
former 3{t CFR 826.12{alt2} fmm the
regulationr. OSM provided its rationale
for deleting former 30 Cf|R 8z6.rz{al(2}
in the ptopoced rule published on fuire
21. tg82 ({7 FR 26?5itl. OSM reasoned
$at thG provision was'not n-effisaqy
and mufd be'rsmoied hom the rul&
because rocds are stnrctu.res. and lhe
pmhibitions of former rb bFR
8z6.tz(al{11 (current 30 .CFR 816.1o7(bl
and El7.loztblt mncem only such
matedals as spbil and debris (+z FR
2675{,2s765; [une.?l. 198zl. [n otber
words, the forurers0 CFR826.12{al(21. I
tras not neffiary becarrse the o I
ordhitritioasotfd'rmersdcF'R ..+ |

- bzo.r4al(ll(crrrent 30 CER 816.107{bt I
and gtz.to{bll urere rierrermeant to I
pmhibit the oonstmdion gf aess.and
haul roads.

Ttie Director findsthat Utah's
pmposed revision io Utlh Admin-'R.
B+s-gor-553 is not inconsistent wi.th
thb rationale O$M set fodhin the above-
cited'nilemaking regarding the deletion'of 

forurer B0 CF'ft, sz6-1e{al(et (42. FR
2675+26?65. firne 2-1, rg82l.The "
Ilirector lnterptets the Strto provision it
pmposed tttah AdmtuL R A{5-3ot--553
in a mannsr consistent with the -

rationale cet forth in this formirr
nrlemaltug.Ttrat ls, the Director
interpmts tbe State pmvision as metely
darifyirythat@

is not lnconsistent with the Federat i,f*ing nqgulc tfuin litigofion, Zl ERC
regulations and (2) appmvec the t1g3 ("D-D.C rgg4!. 5.[ olso'Riv* -propo'soo'rur€-' processing rrrc* 76IBt A l?g (igsrtl,
B. .pno'osed dmendment pnovfsrbns olfd- friv_er&umi4g- Ina v, CJanh No-
Mli;Ewithrxcepabns f,o SMCHrtk 13-1* (eD. Ky. Jg;r_!' r$m!_C3*fton
neguirfimentfor tfie Ellminati.on of oll tuI h- Inf-t3 IB$['fA !.75, 88 t-D- 613
rfig';Jls 

---t- '.- -

(a) Backgrundtnforrnation (zlErcepfioircto_${tf,cffi.s '

ttl Snfcnd's reguiremen t tn eliarirute ttq"it""r".EiJitli*i""tb i"t gt-t

nign-ffiIts. Ssction sffi(bl(3| of-StrtCRA 1li.ighwails-frt9-t* ^q+e 
gp-ecrft-cfi tgft r+uJls.'lioction 5 15{,blt3f _ot-Sl\/l{JUL l 

rtrtrr w_ctrs- 
1 "*ju -= -W-gry r rrc

.*qoi.o tbat atl Eitr€d lsnd be )d_l3gglrgsi to SMCRA's teouiremert for

bscldill€d and ersd€d and r,etumed 1s -1eUmitr8Uo#Aoc"secrionsrsffi i rinthe

486O2 Fcderal Redirter / VoL 58. No. 179 I lidday, Septerrtbcr 17, 7933 I Rulcs and Rcgulations

ombankrnents located on the_
downstooe- In a fina[ rule Federd
Rcgister notice dated Decembor 13.
r gS2. the S€cretary. previcusly approved
Utah's portal pad embankrnent
provision included in the current
proposeC rule as being coasistent wi{.h
former 30 CFR 826.12{a} {{7 FR 5s672.
556?4). The 6€cond tiffelqqct: is tbrct tfre
Stateprovisiffier
FEffiI D6v-hion. is not limited to
steep+lope minineaTe*s- Utah s -
regulatron ol nonsto€PdloPe mrnl ng
aneas is not [nconsistsnt with 30 CFR
Sr6.107{bl and 817.107(b} or any othsr
Federal regulations-

Based upon the interpmtation and
analysis atxiye. the Director interprots
the $tate pmvision to mean that nothi4S
in the Utih ftgulations, eitheratXl'ffi-
.Admin- R* 6{5-3OZ-?;3+-2ffi orat Utah
Admiru R. ffi5-301-'653.Is meant to H.R. Rep. No- 9H445, g4th Cong.. lst

Sess- 8, n- 3 (rgzel {emphasii added}.theconsrrucrion6TiFsan<i
Numerous court decisions have aho

rn Ete€P{lope. o.,t_. emphesized the

higlrrrall could n<rt be c<xnplctcly trackfilte<l-
thcn the op'cr-dtor t*'ould ha"e be*n .*ri*a
to reduce the highwall to thc mexim,rl-
cxteat crrnristent with...sound cnginc*ed ng
technologr" anddevclop. 

" 
.*".gJtotion pLn

that ls "reesonably calculatcd'. io ,c.*o'rl,u
remaining highwall within S years- tLR z
includcd no such provisioru -

Coufgr.es agreed on a modified variance to
the ItOCl'standand whi&GQTirrs IJ
Izrgtrr+ralls are to be nfnplaely fu&filled in
etetTr lnslaflce- ' ' ' Conferocs did not
ad-opttfre"sound.@"ffi
H-R Rep- No.95-{93. g5th C.ong.. lst
Sesr t0S-109 (1gZZ) (ernphasis aAaea).

H.R 25 rcquired theeliminationof
"depressions* aad thie }urguago. which was
a hotdoyer from a very oarty Araft.of tne bitt.
ceuses some con6.lsiou- l{hct is cnrcrbl is the

tlle,orrn - emphesizedtheimportanceofhighwalt
s lojrg-T the efimination to SMiRA's regulatofotffiIfi I scheme. $ee eg. IVodonal fvnAtyi
@I.rffiI? .. . Federulion rr. Elrprr. ryJ F. s"p1i. +rs
aFe mel fJn tn.s (D.D.e tggql:'In re permaneni Surfoce

nonslipslope areas, arlong as the
material is rnoved andEEIE-E-

basls, ttre Lnr€ctor [rJ uncs ulat Mininglitigatrbn,620 F_ supp. rsre
pmposed Utsh Adsin R 6{5-301-Es3 (D.D.i rggEh In .re perrnanirir Surfoce

.*ioi.o tbat atl Eined lsnd be SMe84.'sreqsiremeat for

InshStaleomffilEffi

A{J(; S€Gtron 5I5tDJt3' 8l8O etcpressry luHtrrr IEI{E#YE{J nJr r'A}IrrL; €u

@ires tbat to achteve AOC,rlt tudural.regulatiory-or in State Programs.
highwalls E1rst be eliminated. The 

' thoss three exceptions nre referred to in
*ituiory.renuiremeht to eliminate all .this document as (11 previously dined
hishwalld is.imptemeated in the Fedoral sros$ (4 contiouously ruined areasi and
r*E"t uotis at,rb CFR.s16-102{aL(21 and (rl-th- lrtQ$.tl"+fti":

Icouitaroartprovisi6n to formq 30 CFR
- -S26.1?daX$. humnt.30 CFE S16.to7(bl

and srr.rot(blf. prchibits tho
cotrdrrrdioa of aGE?fhaul loads;,

pmviiiirn at pmposedutsh Admin- R
S[5-B01T553 ditrirg fr,'om ths former
Federal regul,ation at3.P CfB
826.1{aX4 in two regp€crs- However,
neith. erof th€so fifferecces ruakes the
proposod.rulo less stringent th"t
SIiICRA m lm effective tbnn th.e
Federal rqgutatiorri The fiiS difference
is that the $tate pmvisiou" grr|ikbth*
former Federat drovision. aGliffi-

-<-

olacemenl of material not onlv in road

-

effiffiffieuts.but alsoTn portal pad

'giz.f0e{al(zl.'Tfu legieletive history of J (al Prevfouslyrnined qeas. The gnty
SMCRA rweals that tho eiiminatidn of excepdoo to $MCRA's tdqutuemerit fpr '

hdh"diG A"a.tnul *trsn ofttie land to comfil*g etimlnitioa of alLhiglirralls
t tbg| . G- * are amotrg thostandbids attowed trndei tho federal rcgidations
iiU.itto tho eti'nfn*ti6q of t[e wsrst conceris-reqiniqgoperatidns on
effects of coAlsurfrce rninlnil.* In re prevtonsly mlnod.areas- See 30 lFR
Perrrarient Surfae Mrt.nqfrrlaAlon 816-1O6'8aZ.JO6' ard'81q.t9 The '

Iitigatiot+6?fiiSupF iSig,'rSzs . appnorrcdU1EFpmry-atsoallowpan
(D5.G igesl tqrrofidll3 Rep,No. eiceptidu tg tho requiremoat for' .

irs, sith-dQl. rst #s,.as {rgnl, U-& 9o-P149 elinination'of all Fehlftls
coa" co"s. Cl{a-i- l*Ierrt, igzr,-62r1- rol n-1ed3qtl-qF9{1111fo Ut"h

- - ft" f"ff*"i"S excerpt+fromithe .. 
- 

Aemil. R-ef,5-301-55350t1
tegill"A; Ui-td+ "* informatirre: -/ .Ql Ctlqirorrsif r.unedtiteds-
' Tte $suate sneud-mrjut pmvideda Although the Federal regulatlotl" do not

vur{ane to the tAOCf aod backfitllng mntaina cotr4Jetpart pmvision' OSM

hkh;nr c*piabty fora widerange of pmt has.proviqusly approvsd.i'tr certain State

mialnsland uses- In sdditloa. if "tound ' Pfograms snotherexceptlon to ths

""giri&.i"g 
technologr* tndicsted that thc requi.ement to eliminato all highrvalls.
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'ho 
er.'oplico fofconlinuousrv miicd 

- 
u.tah-'s p.oposed rurcs dirtcrrrom rhe provided in 30 cFR 817.106 forarces"Ihis erccption apolics 6alv ro r"a"-r .ij,ii"iti" i"ir.i'iii"r, - ;ernining sire, ;he;;p€rarioo of a p.c_fsffi#g+Fg ihat prcposes rlo_e:c""a rt L eL-piio,. ro" SMCRA miae has been Inreftrrnre,r.--.r

qplets n[qtrgatt eliting rion for "'ff;;;-ilg 
5MCRA. C_ongresstmASgLoy+Umj-ning-operarionsrhat addrissedifr;;A;i*#;.gpq higlwEltrp$*to Augdst e.. . underprou;d-;i;r";";T;.

re-anq post€tv[CRA face-up or
Eneas. tblgqxeption must lie

ffinffi_eHffinff ffiffiH#Frc= iilri.n;'i&"ffirHtrT
ur*iotoretpqrh"r.ofto l-- . .ii-dnE6Gro-ffi*a ffifrTst*!".c..*..r:,h*oaaellca4ttherufrcacdoc ii&"i.-rJuyr.R-#dff"',T:T.T.i-at bdfftshwltt uodc.iicjc-- -' rr.r{o.rn. e..r.,.t.*r. ., _.S- ... I tcf uth ea-i- ri 6.s_a{rr_s<r r<n

.rrl,.rr(lrf,r{rrEt t J ftttGrE[loB olngf I
performancastandadsat eection srs. I tq gt"h Admin- R. 645-301-553.6s0.
One of the performance standids I AoC Alternativo to Highwall

l etimination (AOC ntte"mativel

ffiffii,ffiffi*mgtcqfcdoqgnttoq. thcre!frGrwher! . a16a11;;6,i:ttdit';;iffid#irffin,ffi",ffiroffiffffi'g**

1,a* operaGlEiiiiGiliiiFm u'r..' ii"Iili"iJiAil''fiffiXiil ff i;t#:lX'* *n tntemrp'od ind
rhc {rfr.div€ dlre of sr.rcni 1ai'sun r. ;;d..il;;; ffiilopc.tions v,hc* ,r,".noi"u a3[ti3"ilHrin".t,o "r,u.lg'4 to iho p*set{' oSM has_ - .tt 

"hi[tt*"ii*"r-c"3"tia p.i". ro -F;;lh;;1; ,.lsoos disqrssed lboveFrYiously lppluv€d 51rdr er@-Prioos iL.rg..i r, rsz. uui tntiiucd to bo . for the.Kcnru&y and tcec vi.Rinl!.for thc $rai6 of lc uckv ''d ,lircd 
. . d ,$;ft*. --- - p-f*J-*ii.t u Di.ecioc fi;ds {harIi+inia uteh nFfiifrEG:iil uris nu r*'."ao.'t s rppo'e4 eimilar 6i;[i;,"i;;; *r.s.r utEh Admir. Rryploraacruprionbfteirsge.. l1oqT*:S"$r9g,l9r-Igii1*F"a orErliiiisro..szo.!od.s2r..€;otprog.u- ftrc propos.d Utah erception int& virginir tsz FR {9398. {93sg. iooonsislcnt e.tth the Fede'l&rontinuouely mincd areas is Decsnbei rr. iegz: so FR z'r3oa ' ;re##;"iro crn e ,z.roe(.1. (ut.disosscd in derait bclow ar finding No. zrrro_zrrri, u"y. a. i6oi-rirjf,t li? iiiiiil.'l.y o,her rcqui.cmenrs of3Ol. . 

. pr,oposed rutce rd Kantuctl,t lnd Ur" dJ[i r{"r*oos or SMCF.A.

"HWaW*" m*:ar{iiii:*:Li*ilin RTffi;fff.T"*ffi#,.rbo rcognizcil a third exocotioa to-the ;tt il tb-.----_iAG a.oes thct *'i . augui rl rszz. arq nave coorinuouslytcQui.ooent ao olislnare all-highsrlls' crcat a pa*i8'tt c.i.*"8" *sMda lr.f'lJiTJJ 0,.r rime. or rhis basrs:ffi mrlm*W*r.F ffi';i#H;*i;iil';;:;"-
ffirT.qffiffirlf, $^ffi*SJ,*"" onrinuousrymincd*iir.i,ibi..a-ffi;#.ffi ffi:ffiffr'!ffiFih:HAtn'h popot- lo modifv rt'h ' t-,rld c."*i.*-ooit-",#"t r . iii.ilriiiJdiiil"" r"r prcvior:ty miocdrlr*aariva Tlro o'rnt oroocls a.-4" .rna ai"*prro,1rr,r" eqtrr- ir l.oilJil.T&ry 

"oolrucrt 
and drouldgradlng.th. ut.h /rocirt&aarivr a.e 

"oiq"i 
ro 

"na.q,Liia maoca wrrcc cnsuru (hat thcaiio,"*lao-a"r.iiLi;;ii"&"inr ;r4urr;;itrtrn9*{ttr,"- rh.-.,i-,r.dffit{CL - odt.rm-ofiporiiions (* wiri:ureor _er;m#ifgfaZAni:As
. q^tn h.A44q R'6{5--3or-5$5ro. rrinoslttn-Grd;t h rdilic..rd3 fof isqii."tiiC rs8r. T|l;.};;-

a*1r'.ooaninuousrvMincd ffiffiil*ffiT.ffi". #*ffiHffi#rnilgV aruatrian..cer5_3or_cs3.sro. Hffif,ffiii"ueorrioua[y e',,eba-ircon"Ci*-di;;i --.*
52c.nd s:zt l.[r[ Drooccs|eerbarborhc;*,ii-#r". ;ggp-:jr*pffif" #,TlqffiffiiHftr
o!{achlgfrrrefldriil,lrioail'ffi;ilffir"";cr*ro* PfL11;._$1g@.q.u{,$G

ffiffi*#'ffi'#Hffi]-.**.ffi'ffiffi&:ffiffiffiffi;ffiftffiffitrfs-ffiffiiil"ffiffiffi g[fiHfr* ' pruoebrca ioc-aitfrxi";.torr
L!d';eilE;E"i"E;ffi:' Fdid:arbiDfr,ffiilItffi S#.ffiffiS?ffifu"+
ffifi$T*ffifi'ffiH ffi*.ffi ,im,imm:' ggrru-'' rx.n Lrln I![ !'rt lun olsld€ruic$di.rtn .&fi6aooq . . 

. -(hgurr!, Z1.fgttand ncd to thc leridarils of 
'. . 6h".e";;8ffi.ffiffiffi

H*r_rygg*y4highwaus il;;ii#;H;#"??ffi;k."7ttntildbave to be eliminated.io the ' 
l eiil;ii"Jtliic"nrilHl

i*a,fqfgi,lTi*l"ldateor ffi"GiocindthesMpq4Jhuy lE#'fro{ the same Tquiremeni i;;A;;Giil-*variancef**n@s elimination otrrititrrr^{rr'-osrur
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=::
nnsonc{ that w-lrile S*ICRA rcpeatcdly r(xluircnlurrts. tlrc proposed rulo does assilnlptiotls upon l^'hich thc Secrerar,;
and consist.:ntly n4uires lhe- ror €rplicirly state lhat the operntor 'previously based hi" opp.o""l.o-iU:rii{.
climination of highwllls, it also requircs Nould submir rhis documenktion to AOCaltemative. Alth<irigh rhe ie; 

-'- -
the min€d atea tobe restored (o.AOC- Utah. and Utah would nlak€ a rvritten "sunounding area" is,rrichaneed iro^
Thus. $.hen certsin uoique topogtaphic decision on it. Moreover, therc is at least th€ €xisting rule tlEt the Secciarr -
condirioos exist. stlch as whcn the arca one criterion which an operalor must approved as part ofthe Urah AOi .
to be mincd has oatural cli ff-type esteblish before obtaining approval to altemotir.e. it is clear from the oreanrble
fcatorcs. thcso appare ly contradictory retain a frighwall under ths AOC dislssions ofthe existinq n 1gi1lr.1 1tr.
starutory !€quirsments Brus( be . altematiw that is not sp€cilically Sectdary approved Utshi AOC
harmonizcdlin . r€asooable manncr- included in propoced UtEh Admio. R. alternative only for those cases where
6rtv{ repratEdly emphasized thaa the I 6:15-€0l-553-650. The!qr!9ltg!.E$g the rttdined highwalt aaually resulred
AoC alicmativi muit be treated as a ;g,l *abilitv nouiremen.l-alj-ii6FEl6fi in Aoc ({s FRio48t. zo{8s:zo{86.
cerefully linr.ilg!3.4qptio to SMCRA'S- l-Admin. R 6.FmJ53-523 (disorssed ocloher 2{. 1980; lnd 46 FR s899.
requ-l6fiifiCTirn@T-qlwalllJhe I in furttor dctait in fi;ai;d[r;. 3(Dt seor-seoz. tanu.rj' zt, te8tl. proposcd
propced amcndments to Utah's AOC belowl. Utah Admin. R 015-30r-553.65r
ilternative are discusscd in detail Tlrc-analogous-Fed_e-eal regulations at woutd 8ttow retained highwalls to have
bclow. 30 CFR 8r6.ro2(kx3xiil.nd heithrs lhar wc]e not neessadly

(tl 
'(ry,uirc1flcnt 

lor rySulllqry 8u.1o2(k)(.rl cxplicitly'require oomparabte wilh those of clifis 6r
aullarity apprg^nl ol thg Aq - operarors (o ob6in tht regul,rtory - esclrpments that wcrc replaced or
irltemotr'r€. ExirtinS Uaah Admin. R .uiho.ityt ipproval for'determinslions distuibed bythc mininB 6perations.
6{5-30r-553"650 Equit€s !n oPerator rlhtint to AOC Eecause Utlhb 8c€usc tlrc propocod ruli would allow
ro obhin lrhht appmv.l for any . proposcd rulc rt Utah rtdnln. R 615- tbe rctention of highwells that wcre
hiShwslls-fhrt thc opcralor wishcs lo 301-553.650 does not orplicifly Equire significantly6reater in hcight th:n thosc
tltdn in thc postmining lendscape. opcratons lo dtrin Utsh's rpproval of replaed or dinurbcd by tf,e mininq
Utah prcposG to r€visc Utah Admin- R retainod hightfllls. thc DirEc{or n.ids odeEtions. it r{ould astlt.in r
6asaj0l{53.650 to iodicate th{l a thaf thc pmpoeed rule i5 inconsistont cindition thet uros not AOC This ts nor
rFtaind highwrll will bc consideed to with th6 Fcilenl r€guhtio$ rt 30 CFR in rccordarpp sith the spptoired Utah
tic o|lsistcnt wirh AOC a€quicmcnts 816.ro4kl(3xiil and 8r402(kxr). The Aocrltarativ. rnd is lc; Etrinsest
end will not rcquilt.. variadcc f.om the DiEcfor does not epprove ptoPccd th|n rcction 5r5(bl(31 of SMGIA: which
AOG-reguiccrenrs whctG thc,op€dor Urrh Admin. R 6{5-3{tG53.b5o lnd rcquire mining -pcrationc to reiore tne
€st bll$rg thrt ttc hiehwell b in Equicsutrh lo Evisb it to lrouidlEt. land ro AOC. - -'
complirna.yrith tho h-ighwall retenlioo Fb?ffiE .GT;pFffil-6'r ' Forrhese tlasottii. rhc Director finds

' citc.la 4 Ulrh Admlr|. R 6{S0r- - hlghwells to bc retalaedi, the opentor. rh.t DroD@d Uish Admh..IL 6a5--3ot-ditfra 4 Utrh AdmltLR 6{*0r- - hlghr[Us to bc refrlae4, a[a oDenror. rh.t DroD@d Uish Adm&L.& 6a5-ifor-
5tt355r afuqrih 655. WhqEas rhc must cstrblishA@t tah miiGfrffi 553"65ris not ln.ord.rE Ii& rh€
ad:rim nrlc riouircs thc oocrato( to r, | 6tiEiFlir{ffioo*d hiqhwdl wlll SffiFrvt rooovat of rf,r tlrrh Acx:

citcda 4 Ulrh AdmltL R 6{5-30l- - hlghrrtus lo bc teltlaedi ahe oDenlor. fh.t DroD@d Uish Adm&L.& 6a5-40f.
5tt355r afuqrih 655. WhqEas rhc must cstrblishA@t tah miiGfrffi 553"65ris not ln.ord.rE Ii& rh€

ffixt#"ff'.F.iT,:H?xlH::",rl ffi " ffi*"TfH*1**l',tr
9rooscd to bo-riltained. thc-reviled rulc t ffi :cctiorslflblt3l ofStilCRi-Ttc
iao'ildoob rEquiE th. olerator rd lffi Direaotdois'i&apgort rhe nloposed-cdrbt6-.rbit rbc riaftind bishwall ' UllhAdmi&R6as{o1{s3523. '. rule bau6c ir worilil elbrr thb.hiidrr
ocls tbc qitclir qf t 0i! /i&nl--n- R 

-l.I^a\ttdmin-tl. 

6{5-?or;55:165t. ' of r,etelncd bigblntls to .a @i ufrn
r!
..:

I

as,{or-cai6airb-.d,-Gss. hiiihtondhahtquttwiatqot .. GtEitir-oinAalstir*aaittr--Eni:aloougEl@giFi5leEt re&,irr|Ed hlghtalbAtrrtrh'Adnln.'R liia ee&pmcots in thc ei[rounding
rcpulstl@s lXat dir€cUy orrc3Dond to 6{5-ao1-5,!t3.651. Uf.h DmDG tbat in ara- rether tban the beldt of clilB orllgbt@ !f,at diEl-y eqrr€3pgld Lo 6{s-4o1-i53.651. Ur.h pmpe lhat in area. nth}tban the hel$t ofcliGfu
@n older foraletairiedhtihion to bc : difH*c ecirpncnts rhitwp pptaced
Fdffif6Ed-as-enai an:logousin olsiderod to boconiEftol with AOC, ;aidt dbdbiorc ninine oi#doas.
thrr lhcv rddrss pmoxlurcs for AOC rho h&hwall canad bs stsriGcently . Tttc Dirdaor reouitls Utef, to nibrilr a

trnn'r.g:r,g*ffi?&", fiHslfiffiHffiH$r,:gi,-.ffi
regulati6ns at 30 CFR S16.10{&l(3Xifl altered by the mining pmciss.ana

'anA srr-lgz(tl@. cannot bi iignificant-lj greater i.n heifht
ffiEiiirAgcifipEcvdG ilun€xididdifttnihi.tr-oiindtE*lan'iffiffifr--ilrtenaaitft-'."*
daloed [oci tbc a4ulaSoryrultority r]E- ._ | repleadord&rtirbgd furthc ntaing

. h.@dmo wlth$ CEBzgs.tfi, - ' tftah! pmpednrh.elsr stalrilaid - | o&ritioos. .hffi*h*ffi-' r.'ffiilfillfffiSffirffiffiSa'l€r'fffira;^ nats-qt-tsabsz.
Urhrspmpooad-nilr b ihit th€ F€dsnl C'@_th!!*4! of ri{urat dlIE . rcil@ o!.o p@nEdifior
icsuldird ddre.3 a rarianoa-|fifi- . oriGrrtntiffidindtdt bv tho'. ahiitar tm^itoial'd/nlwfqmfie wt'1tr o
XtffiFlffiffiffil-' mirim ircraiou- Ttis dubrs.riom-. rcitoi'rrd t &dtw;.tL i;md &E of
?fifrsses a iEffim'fuIEl' rJtab's-pioakd birh{rill'h.[ibt apofititbil v'ofirra3" ii{.ir Ai txah
@r6iffioars-'@wdt& @j ddniu- n- drrkor:sq.651u!rq 

_EiffiGTeEfffiaBltr of-uudiaurtpd diEffi65i6F- prppces.rbat in order foia r.aein6d
Dddinent in t}rr thes ..l firth d orocess -r[e qrrrmundini rr,an-pdliaeatinthatihwsstfirthi process'the sunoundfularec-
iUn rter3qritatorv aitoritv'b r;quited TIre lemgth pfupotrcnt of progosed Fqtrfft;derts. lhc &ttined higbyrs\
ra fnl|ris ii hrliiro Aff : - Ufrh AdiniD- R. 6aHO1-S53-651 is not mrKl r€olica e ;rrecristine cliEorto fotliw G matiirs AOC : - Urlh AdiniD- R. 6aH01-S53.Q51 is noi must rcnlico ! itrEcrjsring cliEor
daernibatioqs- -. inconEiltent lrlth.edign 515{b1(3) of simikintural irr.earinturg feaurt anit
. While inoeo*d utah Adinin- R 64F . SII{CRA. wtlc[ requiEs minira -resqnble fhe s&udure, drPdciuon. '

3o1-.553.b5di{ould rEquirc 8n qpentor operations ro.rcstorc the htrd.(6 AOG ard frmctioof thc natuhl cliltlt
to esirbtish lblt ! hichwall could be Howwer. ths heisht @mDonqrt o[ reolices or'erhancas" '
retained because it iould be in Drooosed Utah Almio. R. 64$-3o1- 'lfs discussed in finding No. +(bl(il of
comptiancs with Utahk AOC alternative 353:651 is inconsittent with the the o(t6er 24, 1980. Fcd€6I Retistct
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{4s FR 70{Bt. z0{s$}. ihc Sc.crcta,-v
lound in his docision on Utah.s
o:iginally proposod AOC alternatit s
tftat the mandatc of section St5{bXtl of
SMCRf. to res.tore the land to AOC wirh
all highwalls eliminaied contains en
inherent contradidion when it is

rrature orrd ciosel.v rcscmlllcd aatural
prcnining features in size. forrn. and
function, end {zl to make such highwall
retentlon requirements applicabld to ali
highwalls created or reufiected after
Augus! 3, lg7z_ OSl-.{ addressos those
two requiremgnts s+paratel v beloiv-

{aJ E_epfacemeqf ol a prdxisti ng cl iff
or sr'rnilcr nafuml piemininn featirc
rt'rlfr a retarned ftrgfrwcll Tdd Dtr*rto,
finds that pmlosdit Urah Admin- R
6{5-3Ot-SSg.6S Z. which al [or*,s
highwalls to be retained only if they
replace a preexisting cliff o. rt*it"i
natural premining feature, is in
accordaricg with the Secretary.s
appmv.al of the Utah AOC alfernatite
and seaion sl5(bl(tl of SMCRA, which
requims operators to restore the AOC of
the land-

rcvier*' and analysis. rcaffirms. n irh
clarification and sligtrt modification. its
origina I position fu:_ul applicabiliry
date of rluguir J, 1377. ai itated in the
Iatyay s: Jsgl.l0 CFR part z3Z teuer
to Utah- OSM belier.es that August 3.
1lll.-': ll* if _p.*,priate 

apptiduir ity
date. as was stated in the lanuary g.
lggl. lstter- Horvever, sinco the'Utah
qpg_ra3 did not contain an appmved
AOC alternative'prior to DecJrirGr iJ.
rg82 (.t7 FR ss6z2, Ss6rjl, rhe
lppllcab_iliry date for propos+d Utah
Admin. R 6{5-10 f -S-Sf .SSZ. r*.hich
explicitly limirs rhe Utah AOC
a-ltemative. cannot b* *y earlier than
that'date. Accordingll'. OSt t is requiring
that rhe added provislon at Urah da*in]
R- 6+$-30I-553;652 have an
flJpticabitity date of December lt. 1982-
Tlie rpplicabitily date of Utah Admin.
fi. 645-30I-FS3.6SU is the sam€ as the
applicability date of rhe AOCalternative
rtsell andthe rcquirements of Utah
Admin. R 64$-J01--SE3.6SZ must apply
!g 1"tL,Slwal[ rerained pursuant rd ih;
Utah A0Cafternative-

Prior to December 18, lggZ. the Utah

[ffit,
fterrlativo'E'IfEo r"qi.e**,t to 

*-
*gpF1uty gliufnaG alt hrghwa[s was
available to Utah operators-prior to

ffi':lt'ff3'fffffitrH;Hl*
U_tah exception fior remining openations
9_n pnoviously mined aneas [cuirentlvat
Utah Adrnin R &{s:3dl--5s3sool. ihi
approved {nnhprogsan reqqfted thd
elinination of all highwalEbeft,ro€n the
datec of August l. tdzr. rna necernbei
13.1992.

Ths Director believes.that an .

gnnticability.date of uecemb+i ul. tgez,
tor pmposed Utah Admiru R_64S_t01_
553.652 ls rot only allowed b,y. but is
mandated tiy SMCR,L rts di#issed in
nndturg No. 3(Al absrre. SMCRA.s
requirement for the eliminatlon of all
-highw.alls rryas d€emed byGoqgtdss to
be olre'of the lawbuost essonfrel
euviruumentd prdectiou perforuance
Elf,trdards.'Amordingh any exeption
trttltsffiuuoi"tuiiyItnitcd insope_Ttb Utah AOC,
alteraatine that OSM atprunod on
Deember Ul.'l{lgu, wiJapproryed b6sed
upot, thgt u.uderstatrdirg ' '
.- Tho Qtrildor does nottellwe that rhis
doter.Elns.tiou nipuidins the
applicabllity dati of fk[emter ti. teaz.
mnstihites retririclive nrleuakini
becairse tle.requirem""t 

"f 
Uul"

A&dn- R 6{b:gor=ss3-6si, lf not
explicitly.stirted in the Utah iroirt"-
prior to submission of this hisrid-meut.
$'erc implicitly part of the UtEh pmgram
sloce ths time the Utah AOC alternative
was lirst appmved by OStv{. As

appliod to specific areas bf UtBh with its
natrrral benches and aeep topography.
ln such terrain..the oliminafi;riof '
hig*rwalls would not restore the land to
AOC, rince the original gontour was a
natural cliffthat'wis sim'ilar in its
contourto highwall The Sesetarv
dedd€d to harnionize these appaintly
contradictory requircments bi'
appmvlng the Utah AOC alternative as3,,
elimination for the aboveddcrtbcd
sitnations. $ee *S FR Z0{Bt, 20{gS_r 7O.t86 [October!,|.198tll:46 FR SBg9.
5901-5902 flanuaryZt.l9$1l; it| FR
55672. SS6rt {Decembtr.1.3. tgg2l.

After the Seaetarylc appmval ofilre
Utah A0falternatiie. Uie Uan Board of
OiL GEs and Mining interpreted the
rtOCaltarnative to iltow ilre redention
of hfghwalls whsn no similar natural
faturus oxistedin ths disturbed trea

rtrtr

ftf r{pplimb ility date0n Ndvomber 6
and 7. 1991. tftah met with OSM and
discuseed this highwall retention issue
{admiuistnative rftord No, UT-{931. In
Igsponse to the gO CFR part ?BZ letter.
Utah on April3O; tgg2,iubriritted ths
pmpmed amendment to the hishwalt
retention end rsclarnation diat Utah
Admiru R. A{S-tOO-Zott and 6{S-tog_
5Il; Fp,tgh qs_g-6ss lhar are the subiect
ef fhi* Federal Rcgicternotica Ia
sffiFdsne i+'itl i6 integpretation of
discussions at thc Noveaiber 6 end I,
r991,-moeting. Utsh proposed that it
would not apply thd pmpoced ruleg
*q:rt*lg the ba-ddlfinglnd griding of
highurails t<i ririne. siteslr strictur€; for
which rschrutioh had bseu tnittated
prior to fte dato Utah.s irmpoood nrles
are putlntooffoct
_ OF September tO, tgb& OSM rsnt to
Utah an lsstre letter forthis pmposed
a.mendment in which it reco'usiiercd its
p^osltion for the date-of airplicability of
Utsh'i proposed' htghwalt tetentioi and
rectamatioo nrles. OSM stated that
ilpg-p!"te highwalt eliminatlou by
U.tah mining operettons wbuld be
all,owed pursuant to tho qrrreotly
app.oy{ Utah AOC alternative 6nly if
priorto Iulg 4 tg.gZ, tho date of O$rlt
pmpmod mls Fedcral.Rceiier notice
for the hmsndmeut fiq4 Earlfillins and'
gradtog uiis complstod qrd the nofa
was released rnderphase t
requiremeats ln arlmrdancs witfi tf,s
.q!"Ig countoqiart ofsedios S ts{cl{rl of
SMCRTL'. * -

On $eptember.B0, lgg?, tJtah
resiftiittod the pmposed high$rqtl
retsatlon a.meudmoat rind inaicatod
only tba!.it bad.taked note-.of OSM.s
commeats regq$iDg the applicability
date lorthe propcFed nrler

Alth""# PS[t hns eedously
masidered the altsrnate applicability
dates discussed in the Novdmber 6 and
7,_ 1991. meetlng and theSeptember 10, .

1992, issue lettel lt now. after frrrther

tho Bosrd's tnterpdtation wi"
Ismrufdeat witf, the EssrrrnDt.

Smi thc Utah nrlo ar ht€rp{std b thg
Boild lo-@ermcar Fcderd ruqui#ene.
tlc-S*c-pqgfaru Eiurt bo emoadid totgrl ooosirtoacy wtth,SMCRIL
$poUnc*ty. tho $tato Euri tuqulre thatall .

rurnJrilosffi#"H;frffi
Jquilgtu€atr for ljtah (11 to qftmit a

Staile progrdm s.mendn€nt that allowsd
hig[salls to be retained pursuant to tho
Utah *tOC alternativo ohlv wheri th*y
raplaced natural_ featuG-6f a simitarl
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flcR4:a99 rygyffmenr is aclually ginggnr trrios;iii.-!r! iis-r,ririi. ;i:;i;il;;;'.liilJ;:#lJj"
in coollict with sMCRA's requiremeni Ttreifore. the Direcro. does not appm.," "pt;d p";;r^i;; hrrJu*] "''
to climioac all higtrwalls. o6viously, uratrt apiticauitiiy aot"i"i ir" ' ' 'the visrial arrribuil requiremenr
tbat siiuation does not arise unless the proposeihrb at uiah Admin. R 645- exists at Utah Admi.. n- brs-abi-disturbed area cont.ins Dteminins iOr'-ssr.oSz. Withr"g"rd 6 i--d"d Sst.OSz, ana Utan froposcs ro delere itf€arurcs thar resemble ctitB or - uGnia-i,r. C LrCior-sij.os). tt u rhere and incorporile il ar new utahhiShwslls.If lhe preminint lopotraphy rcquirements of oSMf pruary s. issr. ldmin. R ors-ibi]s3.654. The
ol a mrne ooes not contilin such 30 CFR Part T3zlettet still stand- Thus, secr€tary approved this rcquirement onfealures.. then the AOE ahemadve has. the Dir€ctor will inrgrpret rhe utah --' oce.*" ii r-ssJ6z rn isozzi. ai 

-
no aPPli6tio.n. An oPcrato.rtho fails to provision .l Utah Addri". n- els-ror- part ot urah: aOC iitemative.
comPrclely clrmllate_8.li8hl3ll urder - 553552 as having an applicability date Tho pmposed rcquirement that thesucr crrqrmstatoes viohtes both ofDeoembsr 13. 1982. In addidon. the retaincd highwcll b oonp.tible with
Slv{CMb AoE rc<iuiscmenl and its -_ _DirEdor requirEs Ut h to $bmit ln the approvid postminimiand use irasarEqur€m€ .lo €tmitllladl hiShwalls. Jamendrnent 3t!tin8 lhal &c rEquircment tenonl coul|terP|ri la tf,o Federtt
+ly:PPlq91l.V-gale_ol_P_mPo:s€d Utah lar prcposed urah Admin- R. 0{5-3{11- trgulstions at 30 cFR 78{.15. which

f,ffiil1J',*.'1fffi"Jffi *" Iffi 3Hf [ti]fiy."y,8".1., :f$ffi*l*fi l;:#*i ffi:,""
UtE-b oPeratos to violat€ two of lhighwau raiinod jur$Ntifto rtto icjb posrrninfng hna'u; Atjo.;c{tfi- '-'
strrlcR^'s most css€nttrl envlFnmenral laiienutive. ' srs(bt(zt oT sMcRA t€qulEs that
PrctcdiorJtcrformrno drldat.ds. (a'! lltoh Adnin & 6t*3or-5s3tf3. alteaed lan& be resro,iiio-" conairio"Enetr u,s d€cision rrerrdinr the ndifutio,nsto rcltoitu4 higltwolls capcblc of suppcr[ag th uses 1trat iL-

itgs*I"ry.k? :[ffi[#ffiL. tr#w$w#.ftru*" ffi#t,#i**R g;
ba rdrocaive.rulcmaktng. it is ia hanu d'oc-gor*sr.6!i3.urah- *atJi'irq6Ft riiui.es t"ciGtIi,t@mln6 wlu clse ltw L€Strding FoItG.s{o rEqui!. tblt r rct lnod rnd gEding dplt|iidns to iitteva ri
ffiTl;ffffiifffi ii+u"u. ffi;?'i,F^H*ffi,f"Tn".* fif.lf&ffi:-rP*
1-lF-T91p l+d/.76 (1e24). esrabfiches. ta addftrm to orlqi- '. . . , T.t'9 rtrld; tiGrhfi.oposea ut nx.-or5,-rftwea v. ctprgEtowa requfu,eoeota tbat tbe rcuined h&hrsll IAdmb..R 6r5{or-osgeis{isnot
-ynlww t'o6p-1E8-us zl{.1o9 is nodllied lf messaryro lrddeilttr- I Inon:tistent wilhrh€ Fcdordl -

&q.{S 102!-.F,r "f {93 (1988L-By rypc haHtrrs requircd 6t &c Oeld b lrqul,rttog at:to CFR rS&1S rnd . .

S.u9w,-lutnog ut8. rcrrired_ rb. _ftulr9rd5drl8 pdgr-to ht''t,!g.. f ldxfds Sts(bl (Zl lrd (3!i,nSMCRa.

lififfn#ffi'mffig$. "#lffiff$*&ffi mD&€dor;i,iri"bsdntp-p.*a
. q.-ituctulc. coapodtioo. ind fulcdo! o$ainlng appmval of r! AOdfth.;&;ictlhftroDtrEl;Aod !lte(!.ur|o.rosrr,tcR^rrcouil;rb. (DFh!44$r-Fi6{sTroi{56'soo

I$ffirtrHfttrH* w ffiffi#ry#cT,@?

Frsgqt 'r'o"d"Eit-is disttngrndfubb pmpced nrlc ls not frcondst€ot wirh pirsri-niaing tan,l'iqpc a hlghwall .

G@ lho l*'uhuon rt ls$o |i irnft€d i$e Federai pornffiffi renmrr ora raabil htdiivull whaier
sadhs-t Sticflort @df hril-U, F. oerfotmarca  enderdr.fc nrr6o ihd ln corin iti.rr t.rlt}. ""ir','.*t- -I-.,r

discusscd iD finding Nos- 3(41 and 3(c) e.heflro(ive until it-ls-pu( into enccr.in rctaiord highwall wilt t,e cousiderpd roabove. osM has oonsistentlv the utoh ppgram is ihconsisreot with- t o coo"ot"ir *iih lr'dt whcr€ rhenBiotaincd that this Aocaftemative is rt e uaiis lr tiiesccrei".yi"pp--""r or openro. esrablis-l-rcsi-hit ure retainca
[*t*:::,#t=::,t:::F:-..-,,.. tho_utah AocaitomariJe a.i^:;S: r,'rsi;"iti-";;l;ft;ilwithborh rhc

. Q [rI |rPP.y v6.lut,;,lttroua6 ot ar.c qrc|o. ,r.l.ngwtv- lne teoeral tEeurauoG qI Jl]Ltl(
Plposcd Udil ndnin- R 6{5.-301- qssted Urrh Addb. n- ors-lor:- - ' sr6.1oz{al(31 a!rdst7.1o{8x3) ftquir€
153.552 to lho apPtlwd txlh AOC 5s3.6sit. Utrh Fopc€s tar r*uiE thar a that diirurGei aress bo baikfiliod.;d

saat€s't Sticflon @ol C,orir.il, F. performama rfaa&rds.fc -!reoa;l"d h oneifim wlth a pn#rousti nfrcdW#'rqlftI.14ff##iff' ffi.:ffll*'IH*#*'sfrffiszug ffiffiP#ffiLffiffim#
Hftffi;ffiflififfi,l sffitrtrffillffi?t $ffq#ms*rre

, .r.pf;at G iida'lrro'tbr iceul*ion , rtstq? tlq !i+d !trfuro! iiiti qddffiit : jd;iitftd Goei;# irlie ;Jrd". na".d.ir'atielrufrrGded€silorirl;dtcor,.t qpeuieorduirpcurt&un*.tti&it '6iGiili;-t-rriG-nffir,iF:

ff#v"ffi!?ir6$l#1..ffi. *affiSffi p11, 
: :iln* *;,ffi:m""

tlla sl!T! bujd-tllt l{poqire witb€€.d@s15(bx3) of st!4Rr.L rblit pr0ycqaiO'.crnaii*i eloposr.!! .
rla 99q+ louqc.llll l9q9eqi!9 w I s@@515(Dr(31ol$\'!q& kFLh DrtlrcEtioh.critari{oil Dri)!|oEb.!!'
rPPli+F-s 9rttr osL{ r€gulalio.wss .r€qnltG opc6slG to tdstorb Ob AOCbf 

- itfti:iniiuitit$ttitrclt riod fdr &6

. ffi tri:qffi *EH ffs$iery "_*+-vu1t ffi "*ffitLffisd,,",!6td---tfs86f;' a5-ii"i-itA"t4.ors<or.citjSL ;fiff;Ai;tafd"*'Eir6. E{9 F. SirpB at_yz: _ . @m@tbility.4 tdoind l.*Jlt"irl$ {n'!rr :.riot iriiisaa lriird{drh?.piDtic healrh .'
..!-or_ttr€6o r,E8soos. rbd Dir€ctor fin& the dppto{r?d @inlng ldnd.at*; itnd aqdidfav.

thdt utal :.p.pqg:arlg lqt tPply vkuol at,riburG ott re ortr. Arnsrily: , Thb F&erat regularioo! at 36 CFR
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ESado.a to achieve a po-rtrnining slop+ gt6.l0$tbli3l and Bl7-r06{bX3} in thethat does not exceed eithor the-angie of *rp".t thot it would allow Utah torespose orsuch lcssorslqPe as is 
- 

approve'alternative staUititycriteria thatnecss-saqr to achieve a miaimum long- 
"ir"tO 

pose a hazard to ttru environment-rerrn static safery faclor of 1.3 and ro: Thein ira eicepiir" fo. p"ip";A --"'
prevells-tides Ths Federal-regulations 

' 
utah Admin. R d+s-ioi-isg-s23 is thatat 30 cFR 8r6'r06{blt3l and - ll gperator aeciainl 

""i r" propose ro81zro6(bXrl require that any highwatt utah en altemati* frigt,-;rri rtiUiiity
remnant on a remined area shalt bs criterion must en",r*Iny highwaii 

-'

#lF qnd.Lot iose a hazard to ths remnont or rerained highwall does notpublic health and saftty or to the eiceed the angle of refrse or such lesser
envimnmsnL Theso regulations also slope as is neclssary G achieve a
fqyiT +* -operator to?emonstnarel to miiimum u"[;; fft. ;f-ty facror
tlrs satisfaction'of the-regu-l-atory of r.3 and preient'slides. titaht
T$f+y.:.tlr31the highdall mrinanr is irrlusion ,irtt u ftl*;.""a- "r 

'
rtabl€- stability requi_rernonts ate 'repo6e" is inappiopriare inihis context.

=tr:-It$ryHlin 
steep-slope $ Benerally rie'findd. rhe phrase'.angte

lneas wnefs urslrbality can create very of :epose" applies only toloose
seriousenvirohmental and public heilth. ,rttoonsolidaifo r""t".i*f* 3* ngfglsy Ppbtems. see 4{ FR t49oa, Dictionary oftiri"ir,g. r*rtiiJ13l 

"nars?gt-(tytarch tJ. lgTgl- Rslatod Tlrms. U,s.bepartment of thetttith thrce exceptio n!, 
_pj_opo.sed urah r..ie.ioi, b; ;;-"?-#;fr lI neu Irtdmin- n- e+s-roi_-Ess.5l0o in'a szr t "ielorJ,;"d;ih&;fi;#;"hrw requtuemenrs rhat are oonsistent oxpmed ii.iil. t rel;liif"E -*with thr;Foderat tegut"til;;E;-i:FR ffi-pr;il of suclim"t .ilt . the phrase

!r!- roe{el{ri. o r 1fi at"l ir tl
- 816.1o6(bl(31' and.et+r96tblt3l 

rr, - trjdrl'.ati remnanr o.r"t in"a t i[i,Lrr.The firstexeption is thgi Utit tirlos Tlio Director finds that Urah Admin. RecdionUtah Adhirr. R. 645-30r- 6{5-sOr_SS3.sz3 is less effecrive than

"ffiffi sffi trr',fr tt'ffi"d; i*:ie#-H;T"ltmir.ifi ffi , ;'6{s-io1-sss.5zt iddressm high*elt ;*.Ailin" ft.r*-;"ii to exceedtennsnt$ or retained Frehn aGin. . - eitfrerthe angle ;f;e#;"such lessermoncction'withconGnuouslv miri4- ;t p";t "#Grlrir;-*"n ro thearss and ths AOC eltemativi. as rreil ;d.;;;"ir,g ;d,coufaEu*"
es hlghnfalls inonaectioo *iih . rnisintgrpretation of the nrls-pevio-usly_minsdar*as-IftoDirector -il-;eHti"n.rheDiregoremphasizes
finds that utah's _q1'91*id urahAilmin. tt*i ilAi c"se=. tr,eF;ddilfiitjffi",
+.G{5-301-.s53s?3-rg t*sl effective .. at 3o cFRst6-toz(ali3l and
S$thF Federst rqularions.at so CFR' iiiioqjrcf-;"q"i[Tri**Ul-"rrnfi
8r6.loF and etztoo in.the respect'that t""t riaT"t th* b|* 

"r"s"dd u .tEujtfor, prcpmedu.tah aa,hin- 
F;- 

- 
t igil-*"irl"Ti"ff-"i"ifi.'"* tong-termF1Ho1-s535{xl is iircodstent irith staiiccaf"ty_f".rd;ii:i;;.ptevenr-1

Hel1q,_rtr_'tn"oqut"r,iu*i* 8. tir,ET#Dl,'a*;;s,.fu rhat a6,15-3fl-!553523.8+4 igould cqtrse , 
- 

Fr8ly-qil Lmnant extending above theEisi$torp'etation of thi_rauer iure. rn ba;kfifi ;;J;;H; ffi'tlfe ft.
*1$*asappti{tsrhe*oc 

-.'' - ilil;iiib r.gminimum rons-rerm. .eltetnatirre' eince tlio itattlilr:.criieria static *fuit f..r;;. ri;;;;. ths Federal 
.

, ffi #Hljffi T,*$ s€cri-on. rt.is not Tq,Ltil$. _sJ 
po crR s l6:r#6iri i ili'

tH,Flffifi'!ftxi"ffiiTl1 f,ffil.Hrf#ffitrH;fl*ri;;
{mdane udthths ltoGg{Grnativa . a ti"F.d dfi-pnb-ttrdh;iiffid.;ff;
'.^*#19_TtrS:"_"r+]L* . ".ioE".""1-nrnenr.and(zlifiil;=l{

CFR z0t-s. Therefore. ttre Dirc<:ror
interprets Uteh's proposcd term
:.re!qheqIisl:gaIl'+othe term "hiehrvaII re*nant'fiii-

ri;;
statrility criterion proposed by an
operator to UtBh will apply only to that
porligl of hightrali that rehain-.s after
backlilling and 6rading. and not the
backfill material at the base of or against
the highwall.

Pmvided the terms'.highrnall
remnent" end "r€tained highwall.. are
interpreted in this analqois fashion
wilh ysne$ t9 an alternltive srabitity
criterion. the Director finds p.ooosed
Utah Adrnin. R B4S-3OI-ESZ-S13 ro be
no less effective than the Federal
regulations at 30 CFR Bt6.r02(al{31,
817.r0ztal(31. 8r6,ro6(blt3l" and
817.r06(bl{31.

Utah

the AOC

utsh rtdrrln" Ro+s=:oi'- . 
"pur"to. 

d€mo*;ilG.to the satishction
f*m33f"Jl11'1fr ;irilils",r"d;Ifiii&'ifit?Tlr1n-il.itcitirYrurolfllto anyfltern8gv€ of the rpguhtoryauthofity that the- . ; 

:

HHHI'lg#'i-ffi "ffiffi '*H#.i'#-a*u*:
taqufues tbatg liil
'rtrniued histrwallF dable arid uot p*b .€il,' i;:""0 -*Li"Juiil*"tt* witha hperd tp-the publicheaith ritd;fav-- nesn€cr rrr the nnntinahirir,r=nr-*L{g1$ tl,thb p.Fth heatth and safety.. *spu.r ip rt J"ipti*tififioof".,
Ilf TS:S 

.reg{.lerions.at 
stlcliR - . - attiruetiie srabitib' criie,ir*-unir"8i6-1o6(bl{rl oiil siz;1it6{b- }tll rqquir€ urrh dG. not derine n" t*i::#t"io"a

:g*Jl_:l$flllq +rpu;ri; ri""ri[- nreh+"iF io il;iilJ,"d[* denne rhe'a'q.aarsty'-tD€-highwallremnantof 
lg*:highwattnernriant"emearri.ng

ffi SJ,ff HHffi*t ffiTd*iirp r ;Ulu'm*;ri-ffi #ilF"j 
*

F,i+ ttiat Utati'q pTp"rd Uat la*i". *,4;1"ild p€rmit area.,. Urah,sR645-3or-sss-izrlsleJs.ff..rin" definitioiir-higi,;;ri reln-nant.. istlian theFedera! regulatiorrs af 30 CFR identical to the Federal definition at 3o
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elirrtination requirements. cannot be
applied retroactively- The commentcr
further cited trvo decisions of the
Interior Board of Surface Mining and
Reclamation Appeals for the sanle
proposition.

The commenter also stated that the
proposed amendment was in
accordance with congressiona I
direction. as set forth in section 5f 6tal
of SMCRA.30 U.S.C. rZ6${a}. ro
consider the d istinct differe n<:es
betwcen surface and underyround coal
mining operations when promulgating
rules and regulations directed toward
the surface effects of underground
mining operations-

The commenter further statd that
sedion 516(bl(21of SMCRA. 30 U-S.C-
1266(bl(21. pmvidec a distinct and
separate equirement for face-up areas.
which rcquires only that an opeftrtor
seal all portals. entryways. driRs, shafts.
or other openings between the surface
and undergmund mine working when
no longerneeded for the conduct of
mining operations

Finalty; the commenterstated that
OSM has appmved similar provisions in
W€$d Viryinia, Kentucky, and Viryinia.
As addressed in finding Nq 3{Bl ebove.
the Direcrorhas fouad that this portion
of the Utah arnendment is not
inconsistent wilh the SMCRA or the
Federal reguliitions. t'tfhilp the Director
is approvingthis portion of the Utah
amendment. k disagrees with certain
aqgurnenG raised by the commenter. Set
fo.tth beloware the Dirpaork respo$ses
to each of the mmmenter's.argumen'ts-

The comrnenterstated that sedion
516{b}{zl of $Mffifi" 30 U"S.C
1266(bl(Zl, pmvides a distincr pd
separate requirement for face-up aneas

- and requires only that 8n openBtorseal
all portals, entr5nrays. drifts, shafts, or
other openings between the surfam and
unddrdound-m I ne'woiking when no
longerneeded'for the conduct of mining
operationp. Tlre commenterk suggestion
that an operator need oily omply with
seclion sl6{bXzl of $MCRAto m€et '

SMCRAk environmental. pmteclion
performance standads for faeup aneas
is inmrrect. Subsectlon (bl(rolof ttre --

same seclion of SMCRA makes'clerr
that the eanimumental perforrnane ;

gandar'ds est$lish€d uirder secilion 5t5
mirlt be met.by undergmund operrtors,'

-in addition to the performance
silendards set forth at section 516. One
of the many perforurancecandands.
established by section 515 is the

. requirement for completeclimiiration of
highwatls. See sedion 5r5(bl{31.
Moreover. the elimination of highwalls
was on€ of the standa.rds Congress felt
was crltical to the elimination of the
worst effects of coal mining. See e.9.,

Norronal Wildlife Fcderation v. [ttjan.
733 e S,rpp.419.442 {D.D.C. 19901.

The cornmenter cited the decision of
the United States District Court for the
District of Columbia in In Fe: Sur{oce
Mining Litigotion, {52 F. Supp. 327. 339
(D.D.C. 19781as holding that '"abscnt an
explicit and unmistakable command to
the contrary, SMCRA's statutory
provisions canndt be applied
retroactively." The Di rector disagrees
with the cornrnenlerk interpretation of
this case-The decision involved a
section of the interim program
regulations unrelated to the issue of
highwalt retention. 30 CFR 7lO.1t.
deallng with design criteria for pre-
existing structures artd facilities- The
court did not require operators to
dismqnt le preexisti ng structures. and
facilities to meet the specilic design
criteria of the interim regulations.

However, the court eri'phasized that
the performance standands must be'met
and clarified that such structures and
facilities would have to be r€constructed
if they did not rneet the performance
standands. Thus. the case stands for the
proposition that stnrctures and facilities
existing prior to SMCRA must rneet
performance r;tandaidsr even though
they may not be required to comply
with specilic design criteria. of the
interim pro6rarn. The requirernent lo
completely eliminate highwalls is a
performance silandend. Amondingly, this
case does'pot support the commenter's
aryument
' . The oommontmalsocited another .

decision by th*slme @urt,In'ffe.'
Perm o nent Sur/ace rldn i ng frryulotio n
Litigotion,Zr ERC r1g3 (DJ).C 19$.tf, as
holding *that C.ongress did not.intend .

for ths grading and highwall eliinination
rcquiremonts of sertion 5r5(bl{3} to
€ncompess pre-exis*.ing highwalls--
'Clearly, the "pre-existing highwalls" to
whictr thecourt refen€d r,rrerg thme
highwalls in exisdence and abandoned
withtiut beingreclaimed prior to the '
effectirre date ofStylCRA, tl,ugud 3,
197Z,. See e,g In Re.'Permonent Sur/ae
Mining Rqulation litigation 620 F.
Supp. 1519, l;SilzfD-U.C 19851. S€€ nbo
llotrbnol Wildlile Fed.etution v. Ixjan,
773 F. Supp..llg. {39:*41(D.D.C
lg{t0).It is thus aplnrent that the.court's
decision cit€d bv the commenter has no'
applicati6n to a 

-con{n'rrorrsly 
m ined

anea- That situation simply was not'
contemplated by the couri. Moreover,
OSM does not interpret its rules '

governing mmining in prwiously mined
areas to apply to continuously .qirtbd
areas: -tWlhere theni'ane conlinuous '

operationi under a permit, this is-not a
reminingsituation- * t I thesespecial
remining mles do not apply to
op€rations in areas where there has been

past conrpliancc with rhe Act lSlv{CRAIor ttrcre is a conti
u rrder r he Act " (. l "Jil8r"j f""ll l'"t:tt
November 12. 1g8zl. See also il ni'
3466.3467 flanuary B. lgg3l_

The commenter alsb stated that.'[elven bafore the'district .ourtt
decision. the lnterior Board of Surface
yi"ine {ppuotr hetd that highwall
elimination requirements coild nor be
applied retroactively." citing Cedor hol
Go., r ItsSMA ra5 (April 20. rgzgl and
Miami Springs Properties. Z IBSMA 399
(December 23. Ig$01- The commenrer's
aryument reganding these two Board
decisions is misplaced. Neither one of
these Boarid decisions held that
SMCRA's highwa I I elimination
requirements could not be applied
retroactively.

Both of these Board decisions
interpreted a provision of the interim
prqlra m. $andands governi ng hackfi I I i ng
and grading rcquirernentsst B0 CF'R
7t5.14. Both.decisions emphasized that
operators were required to comply with
the backJilling and gnading perfbrmance
standards of the interim pftram.
despite tle fact that theiioperatigns
prcceded S[,fCRrL Howevel, the goand
interpreted an operator's duty to comply
with the requirementsof30 CF'R
715.1 4(bl(11(iil,which demanded the
complete elimination of highwalls in
remining situations. as conditioned
upon whetherdisturbence of the pre-
existing highwall caused an adverse
phvsical imoact.' .6.lthoushbStr,t at one time adooied
lhis'ladvErsb phypical impad,* stindard
and incorporated it into lhe permanent
psogram regqlations [4s FR{t7zo,
,September 16. 19S31. OSM later
'suspended tSOfR ?Q7. fanuary g, lggs].
and then remorred (sr fn 4t73,4,
November 18, 19861, the adverse
physical impactstindard frorn the
pennanent prograni rggglations in
t€sponse.tp a co.-urt order e.ntered
pursuant to a ioint motionby parties in -

the case of In fre.' Ferrnsn-eni surfsce
Mini ngffqgulotiori Litigotion, D*ket
No- 7tl-11{'.1 (DJ}.C' I}ecember g, t9g4}-
In its l*Ioysinber 1S.1986, rilemaking,
OSM made clear that the hro'Board
decisions ieli€d upon by the
cbm.nienter, despite previous 

_

interprctations to lhe contrary, have no
application to the bat*filling and
glading requirembnts of the ferinancnt
prograrir regulation+ as. modilied
therein. -Ses 5f. FR.4U34. 41?35
(Novembei 18,' 198fJ.' ppM exp lained
that'thd permar-renJ p .nggrarq iegu lat ion s.
ss modilied, require.an operator.
engaged in reminihgoperations to
eliminate the pniexisting highwall to the
maximum extent practical whenever the
highwalt is reaffeaed or enlarg€d. It is



l:edr:ral Registcr / \:ul. S{J. No. 179 / I"riday, scllter*bcr tr. rsg3 / Itules a'd Regularions 4860{l
thus not nccessary for lhe renr:ninq , - . 

By ld(crs datcd Msy 19. r992.-and Rcgularions. which ,***I*i:
liFJii:xY;H""i;:fr,t1fili' x:s*?*r'l':i:li{":::*b: fi$';""Jqiili'#"ra,ions M'HAimpod upoo a p*€xisrine hilhwau .oponaea d"-t it r,;;;;;..lii;'ff iliffiilHiiliffifit:E;lffX^befoe th€ operator is recu'i.edro tt Jp-[Jil;e;;;,* anendment concemictiminrte the hish(.alt ri rhs maximum tf!,i,lrl"i--t^i"'"iiJ.i'-ili1 UT_263 and ;;;;. ;I;;illSfifjffi; o,o' er(ent p6dicEl. UT_Zggl- - ---'- "- 

nol appear to be in ccTrus' despite rhe commenter's 
_ nv ieiict aar"d Novcmbq 4. lggz. r," .iir,Jit'" Jr;J#,",[silill*:r;f:l4umcnts to Oe conrrarv. the Bo6Fd fi.[ 

".a 
f;Vi[-f-ii" i*iiilp""a"O Direclor do€s not .grEe t^,ith t{SRA.sdocbions cited by rhe commenrer do not thai iii""J..riifr"iilgif ncail assessrnenr th*.pJposed Ubh Admin.hold thrt high!,rau elimin8tion oncern in the propised a-mendment e Ols_fOr_Ssr.izi itrsdr€suntscsnnotbssoolied aq-i"r.Grr*',#-Jii",r*:r-,.. rhan rirls3. 0f rhcdl;;F#fffiffiShffi,l;1ru* op[{r.i-#"*,*a:U*l ffil*utr:1'#=f ridia]Ln,

ffiffHfosil* nt*:m*m1f..---^. u"r,t""-*dp-p*1'uffiiftffi".
ggfr|l.!il!|*aGi3*.r rn Bybtephoneconve.srt#YffL,": R.6{5-{o1-5s3-.521ro Ue.onsisreni-",t*.;,**Wirl,i*- tre$i,l*1.tr#tr",1p_: Ii*,Si.ld;[lffJ{lin1f ",,9.o

- p-"t" -"a. uy rt ifri."iiii.Ek n"btire ro usFs In*,o" o -*ts sr6.rg6{bl(l). !+d arz.rb:oi6xrl.
r!. f.r|Ecror lctrowfodtes lhrt osM hrs (administotils rccod llo. Ltf_7691. 3. statc lfittoric prcit
epgorrcd eirnthr ptoiGoos to the I
pi iper in rcanroa<y * il;.;*$tr Hrffiffiffihll:' ** 

",i#|ffiffiT
poabor 3ri usd.ird wc.. virpini,r (L6riAt e,ldssed -d;l;di,-.,- il; ;;;;& iRzu(hx{,. osMIf S131t-yy.,3.rsgo;.hd;4. poronun ciani-6irrisnai rE6unuons is requi'd ro soridr.''n6.nr. 

".",_.L-

(

I! u-t; ilqfr:til;;ffir" ffiitrEil'dl'itrSix,ffiffi* Sffi#f#gH*-$!r-.h.forapproving the lGntucky and tr/esr included in the am[;d;""t tutaia'i'rt
SqEllit pdrvisions at lengih in tinding p_ropgg to revise {administrativo r,econd
No.3{B}. Hgwever: contrary to the e 

No--UT-ZZZI- ln ilrti*t"r. MSI{A;;
oommsntor's_assertion, the DirectorhG concerrld because UtahAdrnin- R g{s-
not'apptoved similar prcvisions in 3bt-553.25o doos not m€ntion refrrsoVifit"g pite requinements that are included in

l lhe Director hrrther'afurees with the ' i.fSHn'! rqf"l"ttd"t go CFR

-ryunterb 

statement that the 77J1s[hl. f,,tsrn recomruerided that aY n.."pmea *9ldq"Tt is iq acco-idance stqte*enl reeardi"e th" IidsHA
i y"tD c-t"ryTt-tPaldireaiou is sst forth regrl^iremonti be 

"da"ato 
ut"trt mles.: Itrsoction 51c{al of$tutCRi" Bo U.S*c. 

: - t*tSFIat 
"reirirtidatBo CF.R; rz66{al. to mnsiderrhe distincr fr.zts{hl aadr*il;;;;il; ilooe.: difierencesbetnm'srfacs and andminih.*, 

""i"tv-A.i"i 
t"ililI-:

uldoqndund cet 
"tiFt"g 

op"otio* -pilos. oSM.;rEd[rA;" et 3o cFRg p,mnr$peti.ps.nilCe3d ' 6ro.os requtres"that refrri 6G rneet ;:' ltgutallousdircct€d tot+ard.the snrfac; 'the requiremenG of Bo CFR:zz:t+ 
"ra' effsdsofrrnderground.miriirie : '--'. TzZti-

operatioos. once aga tr, the Di-recor utahAdmin. R E*s-301-z6o
disusses tlilc at ldgth tn findlng No. . inorpo'rates by referene tne rcfr15e piles{Bl.' ': -s -_ 'rcquiieme-ats6fuhhAdmERE-f,"-

301-S36.9fi!. Ttre refewrnced mle,
.urhich Utah di$ noi sub.mit as pari.of the
anead.ueuL does requine that'refuse
piles_meotthe requirements of lv{SlIA.s -
regulatioru at Bo CFR zz.zr+ and lOregulatiohs at Bo iSn zz.zre ana ro

. -qFR Tt-2tE-Thereforc. slthoueh Utah' 
hoes notmdatio"'t-AStir{t s-dE]R 

-_
7ruf5{h} requireuonts in U.tnh.Adsh .

R. B{$\iOl-ZS0, Utah does idorpohte
th*, by refercncs at tftah Adnid il,-. 

-

S45i3O1-€SB*26O and SfO-gOO. On this' , .

basis, it,Is riottrecessarJr fsr th€ni*ctol
. to:ldquiiilutah to revii its p'menirn in
1 Fes. Ixrrrsg to' MStIrt.s comrnenL- By asAxind letterdf,ted fanuarlr 11,
1g{ll. tt $HA comnisntid that' Util,s

. $eptember 30.- l9{l2'revised pmposed
arhendn@t did uot appear tbcorinict
with any. crrrrent MSttA regulations
(adminisrative reco nd t'Io. -LFT--Sf 

+)-
I{SHA also quoted proposed Utah
4d3in. R.'648-i 0 r-ssr.s zs notiag rhat
Vtrh'l requirements are lnor6 stringent
than title 3O of the Code of Federal*



19s1o .F.c*ral'Re-gister 
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18.,No.. 
rzg / Friday, Scptemlrcr'rz. lggg /.Rulcs a,rd RqgdlationsI lnto waters of the United States for tlre

primary purpose of waste disposal but
with the effecr of fill.

EPA further noted that the Clean
Water Acr (CWAI requires rhat alt poinr,
$ource discharyes of pollutants into
waters of the United States comply with
waterquality standards and technology- '

bas€d requirements implemented
thmugh an EPA orstate issued National
Pollutant Discharye Eliminatiqn System
{NPDESI permit. These standards ihatt'
he such as to protect the public.health
orwelfare. enhance the quality of water,
and serve th'e purposes oithe LWn- In
addition, a peimii for dredge and till
rnay be lequired under section 4O4 of
cwL

'the Direaor acknowteige$ EP$'s
statements

. 
' 

EPA mnctrrred with the pmoosed
anendm€nt and found tna[UtiUt
pmposed rirle revisions demonstrate the
legal authority. adm inistratirre
capabiUty. ard td$nical conformity
with NPDE$rcguhtions necessarlt io
maintain water qualily staudards
pmmulgated underthe CnYA, es
emendod {gl U.S.C. rzst ct soq.)-

V. DirkloCe lledsion
Based on the above findirigs, the

. Dfuectorsppmve+withcertain
exeptios and additional requirements,

-the ploposed emendsrent tbat Utah- sr$mined ouApril 10. rggz, and- revised on Septimber 30, t9{lZ.
As disarssed in finding No- 3{CI{1l

lhe Director does not ripp-nive pmpoced
Urah Admin- a- e+s-aoi-sst.bso nsd- requireslnah to rw{se.it torcquim that,
prior to oblaining Utah's approual for
highssllstobe t"t i"e4 tf,i operator
mrrst-edsblish and Utah must gna itt
writiqgthal-any pmposed highwall witl .
comply with the AOC siterii at Utah. AdEin.'R. S4s-30r-sss.Os1 tbmgh '. 655 and &e stabilitv rcquircment al
U.tsh ^f,dmin" n o+5-roi-s'si.Has.

-rfs dimrssed in'findiry No. 3(Cl(zl,- ths Df,rsctot does not approrc pmposed '. tttfhAdni&R.6{s-it0i-ssg-bst'rnd
reqrrlr€s{ltf,h to rcnise itto reltrtctthe ' -

Feieh_ t or rqter+d higburatls to the .hqig!-rofdifneandcliFlike :
€scarpmqrts thatwere neplaeed or
distdbeil by the urining iperaliogs.

: lts disr6ed h tudfigh"- itCltst, . 
-

the Dire&or(tt do€6 notlpprsvo UtJit' : proposal to id.appty pmfdsed UtEh
, ..Adnin. R. e{5-301-.533-652'until itis .

put into effect in the Utsh progragi; and' . (2) mquires.IJle,h to revise pmEised .

Urah-Admin: R. G{s-. g0l-553.652 to
state that-l{has an applicability dite ofj December 13, 1982, and applies to any
highwall retained pursuanf to' ths AOC
altemat[ve.

As discussed in linding No. 3(DI, the and other materials approvcd by OSM.
_D]cectgl approves utah Adrnin. R. 64s- rogerher with any *,iri"t""-t
30r-553-500 and -523 and-requires Utah implementing polici*r, Ji"*tives, andto {1} eliminate the inconsistenry other materials, r"a *irr.*.lii;lffi"
between the title "previously mined titih enforce only r".h-;;;;isions-
areas" at Utah Admin- R.6{5-30l-
SS3-SOO and the content of subsection VII. procedural Dete.rminations
Utah Adrnin- R. 64s-301-S5g.sz3, r- Executive Order tzzglwhich addresses not only highwall
remnants in areas,that were previously . .on fuly tz. tgg4, the oflice of
mined, but also \igFway remnants and $3_nager;enr and B+giioMBl el"rr.uaretained hiqhwa.lts in connec{ion with OSM itt e*emption dm ilctions g. +,continu-ously mined areai and the'AOC i, una e of Executive Onder tzzgl
alternative. and io otherwiso arnend-.. (Reducticn of iegul"t.ry ir'"raenl fortheir program.to clT_ify -th*t.thq stability 

"rtio* related ro-approial orcriteria of proposed Utah Admin- R. conditional approvlirlst"t" regulatory645-301-553.523 Bpply to rho AOC
a rterna t ive ;i aa"h hhi.i". ii o+s-iq1- fffifr';,,",1'+ffi'J[X:'ffifr ,,,,, ",ssg-Eso, (zl reviseutah Admin. R S-u- + *gul"iory impact"".ryli"i","t
301-553.523 to snecify that. in addition 

""6ftory, -"n{ bl-rfB *glL;O revjew
!q tJr. p-*btic health arid safetn a is nor requiredhighwdl remnant orretained highwail -- ----- - a-

must not pose a hazard to tbe - 2. Executr-se Orrder 12278

a State pn'gran apprcvedby the
S€ir"ta;y.5i-iua!'.Bo-dt*, :.tiz1;'' -wgen115o-lgentqtugnacr+!$e
requiresL'g.tp to fubnit ony alterati- oo reguireffor this nrle dncq sedlo
qrio--app;u"d it"t* progr"- to oiiil"" 702{91of sIvtGA {3o Us-c 12si
for app$val. Ihe Fedeial regnlationat'Pnovrces t*at agqnq d€clsionsor
30 CFR ttz|Jlgl providos tf,at no ProPtred sFtq T$r-[loty ptog1
change inthg law-or,regdlatinnsthat g*,oitlf*-{o notcoristi.'tute maic
make uf a $tate program shntl takb regor.ar acUolls wrtbrrr ttre Ineail
or"*tffip"'p;-n;T;ilffi'ffiq seaionr0t(31{g{1ng-SCud4et
until eppfot'da by Osftd *"o' * '. : " hvfmnme^nlal PU.."y Act of rs.6i

emendilenr u-s-G4332(2Xcll. .-..- 
Tlis_gmhiqtq a saate from makiqg_ +. ropea*Jrkiiduar.on n+ct

irny irnilateral.change q itr appmvod.' ' -r--:-

environment, and (31 rcvise Utatr
.Admiri- R 64'S_jOl_SsJ.Sz3 ta delete Se Department of the lnterior has
the phrase "nbt to exceed eitherthe con{uctod-the reviews required by
angle bf repoce or such lesserslope -- section 2 of Executive ffier 12778
is ilecessarv to.,. (Gvil lustice keforinl.and has

- Except ai no_ted. the Directorapprov€s dete.rmined that{his rule neets the
the rules witH the provision that tfiey be appli_cabl-e standards of $ftsections (al
fuIly pmmufuatedin identical form [o and (b] of that section-However. these
the rulq submitted to and rsviewed by standa$ds are npt applicableto the.
OsM.aridthe public. . ' actdal hngusgeof State

TbeFederalregulationsatsOCFR programsand-progran"mEoA-eittt
part 9ll{,.which codiEr decisions since each progrslxlis drafted and
concerningthe Utah program' sre being . pmmulgatail by a spedfic$tate, not bv
amended to implemeut this decision - OSI'{. UnderseaioG S03 and sbs of 

-
This final ruIe G being made_effective SMCAA {90 USC..TZS3 and tzssol and
immediatelyto ercpedite the.state the Federal Eguletionsatgo CFR
progr?mamendnientpmcessandto 730.11.732.15-;andziart'&xrol.
qrqruss8€ States tf ltpglh.+t p_rqgr .ams decisions on pmlrcsed Stat[ re'gnLtory
lTto gonjoqlty *ith the Fedaal progrsms andpm[paa amendrieuF ]itnrdardi without unduo delfly- srrbmittedby tle5tatesiutisr b€bdsed '
cons!1e-nc-5r of stateand Fediial -' ;bly;" "t"tut-fiiilfii"di*h-.th.3tandaids G requimd by S[\,fqrq- 

- 
.;,ii#ttati.s mpsistent witn SUm* ana

VL Efu ofpirecto.rr Decisiou its implemenlifg 
Td. "*t 

regulatidns

us.de.rsection sor orsMml so St#ffiH.r:*tfrftdfiffi:f."U.S.c tzs3, a Stars f,};;f, .. . ..
furisdiaion over surfatr inal minine l

and redamatioa oporatibas uxlelsjtlrds 3..11'otrbr

Stateprogran. Any-cilange in i Srate ; .

program is not gnforceable byfhe State.
until approved by OSM.Jn oversightof
the Utah pro{Iram. the Director will
recognize only the statutes. regulations,



eptember 17. '1993 ./ Rules and Rcgulations
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486:.1
s. flqgulo{oty Flexibility Act

The Department of tho Interior has
determined that this.rule will not have
a significant economic impact on a
substantial number of smCll entities
unlle_r the Regutaroqy Flexibility Act {s
U.S.C. 6Ot et sgq-). Tho State submittal
that is tho subject of this rule is based
upon- counteqpart Fedecal regulations for
$rhich an €conomic analysis-was
prapared and certification made that
arch regulatioru would not have a
elgnificant economic effect upon a
rubeil,sntial nurnber of srnall entities.
rtmrdingly. this nrle will ensuni that
oxi*ding tequir,emenrs previously
prornulgated by OSM witt te
lmplemeutf by the State. In mating the
-determination as to whethei this nil-e
rruutd have a signlficant.i*no*i"
impacf. the Departmentrclied upon tho

data and assurnptlons for the
counterpart Fsderal reg ulations-

ofsublects in t0 CFR 844
' Inteqgovsfitrnentalrelations.Surface

mining. Underground mini ng.

Dato* Soptomber tO. 1993.

. Rrl'moad L [.otrdc, :
rl,ssrslont 

|r'rectoc 
l{/estcrfl Support & n ter.

For the neasons set o.ut in thc
preamble. title BO, chapter VII.
subcftapterT;of ttie Code of Federal
Regulations is amended as set fofi.h
below.

PART 944+,'TAFI

- l. Ttre euthority citation for part git4
continues tg read as followsj -

rtuthodtp 30 U-S.G tzot e(seg.

Z. Section 944-tS is amended bv
1d.{ing nerlr pa.ragnaph (wJ to rca-d'as
follows:

S944.15 . Appmvat of amoridm€n1g to Stats

:*'T"oo:*oT , 
-:

(w) With rhe exceptions of (rl Utah
Admin- R 6,rs-30 t:sst.6so. iiiu-'=
ir:quinement for regulatory 

"irtt J*tv
3pp.rova1 of Utah s +OC aitemati*,ei (z)
Utah Admin. R 64si3ot_ssr-osr. iha
height and tength.*q,rircme;;;i' 

.

ytlined highwills; and {31.'grah Admin.
R. 64s-3Or-Ss3-6SU, repkbrnent;f apreexisting cliff or similar natural
premining feature with a nitained
highwall and rhe daro of applicability of
those rules. the following ;;visions-io
the Utah Adminlltnativd-Rutes. ;;- 

-

submitted to OSM on April gO. fggz
and revised on $eptemde. so-i6;.;*
approved effective September 12. lgg3-

E{S-rdroo k
arHor-553 . .. .. ,
G{F30r-653,rO0
srs:mt-5s3.r30
6{H{tt-f5t-$r0. .stq and -szt
Fff+0r:-ss3.523-
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